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+ Residential Status under Income Tax Act and Foreign Exchange Management Act for
Non Resident Indian :

< Under Income Tax Act

6. For the purposes of this Act,—
(1) Anindividual is said to be resident in India in any previous year, if he—

(a) is in India in that year for a period or periods amounting in all to one hundred and
eighty-two days or more; or

(b) [**~]
(c) having within the four years preceding that year been in India for a period or periods
amounting in all to three hundred and sixty-five days or more, is in India for a period or
periods amounting in all to sixty days or more in that year.

$[Explanation. 1]—In the case of an individual,—

(a) being a citizen of India, who leaves India in any previous year as a member of the crew
of an Indian ship as defined in clause (18) of section 3 of the Merchant Shipping Act, 1958
(44 of 1958), or for the purposes of employment outside India, the provisions of sub-clause
(c) shall apply in relation to that year as if for the words "sixty days", occurring therein, the
words "one hundred and eighty-two days" had been substituted ;

(b) being a citizen of India, or a person of Indian origin within the meaning
of Explanation to clause (e) of section 115C, who, being outside India, comes on a visit to
India in any previous year, the provisions of sub-clause (c) shall apply in relation to that year
as if for the words "sixty days", occurring therein, the words "one hundred and eighty-two
days" had been substituted.

#[Explanation 2.—For the purposes of this clause, in the case of an individual, being a
citizen of India and a member of the crew of a foreign bound ship leaving India, the period or
periods of stay in India shall, in respect of such voyage, be determined in the manner and
subject to such conditions as may be prescribed.*

(6) A person is said to be "not ordinarily resident” in India in any previous year if such person
is—

(@) an individual who has been a non-resident in India in nine out of the ten previous
years preceding that year, or has during the seven previous years preceding that year
been in India for a period of, or periods amounting in all to, seven hundred and
twenty-nine days or less; or

(b) a Hindu undivided family whose manager has been a non-resident in India in nine
out of the ten previous years preceding that year, or has during the seven previous
years preceding that year been in India for a period of, or periods amounting in all
to, seven hundred and twenty-nine days or less.]
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< Under FEMA :

2 (v) "person resident in India" means- (i) a person residing in India for more than one hundred
and eighty-two days during the course of the preceding financial year but does not include- (A) a
person who has gone out of India or who stays outside India, in either case- (a) for or on taking
up employment outside India, or (b) for carrying on outside India a business or vocation outside
India, or (c) for any other purpose, in such circumstances as would indicate his intention to stay
outside India for an uncertain period; (B) a person who has come to or stays in India, in either
case, otherwise than- (a) for or on taking up employment in India, or (b) for carrying on in India
a business or vocation in India, or (c) for any other purpose, in such circumstances as would
indicate his intention to stay in India for an uncertain period; (ii) any person or body corporate
registered or incorporated in India, (iii) an office, branch or agency in India owned or controlled
by a person resident outside India, (iv) an office, branch or agency outside India owned or
controlled by a person resident in India;

(w) "person resident outside India" means a person who is not resident in India;
o
*%* Scope of total income
(2) Subject to the provisions of this Act, the total income of any previous year of a
person who is a non-resident includes all income from whatever source derived
which—
(a) is received or is deemed to be received in India in such year by or on behalf of
such person ; or

(b) accrues or arises or is deemed to accrue or arise to him in India during such
year.

Explanation 1.—Income accruing or arising outside India shall not be deemed to be
received in India within the meaning of this section by reason only of the fact that it
is taken into account in a balance sheet prepared in India.

Explanation 2.—For the removal of doubts, it is hereby declared that income which
has been included in the total income of a person on the basis that it has accrued or
arisen or is deemed to have accrued or arisen to him shall not again be so included
on the basis that it is received or deemed to be received by him in India.

+* Income deemed to accrue or arise in India.
% 9. (1) The following incomes shall be deemed to accrue or arise in India :(—

(i) all income accruing or arising, whether directly or indirectly, through or from
any business connection in India, or through or from any property in India, or
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through or from any asset or source of income in India, or through the transfer of a
capital asset situate in India.

Explanation 1.—For the purposes of this clause—

(a) in the case of a business of which all the operations are not carried out in India,
the income of the business deemed under this clause to accrue or arise in India shall
be only such part of the income as is reasonably attributable to the operations carried
out in India ;

(b) in the case of a non-resident, no income shall be deemed to accrue or arise in
India to him through or from operations which are confined to the purchase of goods
in India for the purpose of export ;

(c) in the case of a non-resident, being a person engaged in the business of running
a news agency or of publishing newspapers, magazines or journals, no income shall
be deemed to accrue or arise in India to him through or from activities which are
confined to the collection of news and views in India for transmission out of India ;

(d) in the case of a non-resident, being—
(1) an individual who is not a citizen of India ; or

(2) a firm which does not have any partner who is a citizen of India or who is
resident in India ; or

(3) a company which does not have any shareholder who is a citizen of India or who
is resident in India,

no income shall be deemed to accrue or arise in India to such individual, firm or
company through or from operations which are confined to the shooting of any
cinematograph film in India;

%[(e) in the case of a foreign company engaged in the business of mining of
diamonds, no income shall be deemed to accrue or arise in India to it through or
from the activities which are confined to the display of uncut and unassorted
diamond in any special zone notified by the Central Government in the Official
Gazette in this behalf.]

Explanation 2.—For the removal of doubts, it is hereby declared that "business
connection” shall include any business activity carried out through a person who,
acting on behalf of the non-resident,—

(a) has and habitually exercises in India, an authority to conclude contracts on
behalf of the non-resident, unless his activities are limited to the purchase of goods
or merchandise for the non-resident; or

(b) has no such authority, but habitually maintains in India a stock of goods or
merchandise from which he regularly delivers goods or merchandise on behalf of the
non-resident; or
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(c) habitually secures orders in India, mainly or wholly for the non-resident or for
that non-resident and other non-residents controlling, controlled by, or subject to the
same common control, as that non-resident:

+« Provided that such business connection shall not include any business activity
carried out through a broker, general commission agent or any other agent having an
independent status, if such broker, general commission agent or any other agent
having an independent status is acting in the ordinary course of his business :

Provided further that where such broker, general commission agent or any other
agent works mainly or wholly on behalf of a non-resident (hereafter in this proviso
referred to as the principal non-resident) or on behalf of such non-resident and other
non-residents which are controlled by the principal non-resident or have a
controlling interest in the principal non-resident or are subject to the same common
control as the principal non-resident, he shall not be deemed to be a broker, general
commission agent or an agent of an independent status.

Explanation 3.—Where a business is carried on in India through a person referred to
in clause (a) or clause (b) or clause (c) of Explanation 2, only so much of income as
is attributable to the operations carried out in India shall be deemed to accrue or
arise in India.

Explanation 4.—For the removal of doubts, it is hereby clarified that the expression
"through™ shall mean and include and shall be deemed to have always meant and
included "by means of", "in consequence of" or "by reason of".

Explanation 5.—For the removal of doubts, it is hereby clarified that an asset or a
capital asset being any share or interest in a company or entity registered or
incorporated outside India shall be deemed to be and shall always be deemed to have
been situated in India, if the share or interest derives, directly or indirectly, its value
substantially from the assets located in India.

1 Explanation 6.—For the purposes of this clause, it is hereby declared that—

(@) the share or interest, referred to in Explanation 5, shall be deemed to derive its
value substantially from the assets (whether tangible or intangible) located in India,
if, on the specified date, the value of such assets—

(i) exceeds the amount of ten crore rupees; and

(if) represents at least fifty per cent of the value of all the assets owned by the
company or entity, as the case may be;

(b) the value of an asset shall be the fair market value as on the specified date, of
such asset without reduction of liabilities, if any, in respect of the asset, determined
in such manner as may be prescribed;

(c) "accounting period” means each period of twelve months ending with the 31st
day of March:
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Provided that where a company or an entity, referred to in Explanation 5, regularly
adopts a period of twelve months ending on a day other than the 31st day of March
for the purpose of—

(i) complying with the provisions of the tax laws of the territory, of which it is a
resident, for tax purposes; or

(ii) reporting to persons holding the share or interest,

then, the period of twelve months ending with the other day shall be the accounting
period of the company or, as the case may be, the entity:

Provided further that the first accounting period of the company or, as the case
may be, the entity shall begin from the date of its registration or incorporation and
end with the 31st day of March or such other day, as the case may be, following the
date of such registration or incorporation, and the later accounting period shall be
the successive periods of twelve months:

Provided also that if the company or the entity ceases to exist before the end of
accounting period, as aforesaid, then, the accounting period shall end immediately
before the company or, as the case may be, the entity, ceases to exist;

(d) "specified date" means the—

(i) date on which the accounting period of the company or, as the case may be, the
entity ends preceding the date of transfer of a share or an interest; or

(ii) date of transfer, if the book value of the assets of the company or, as the case
may be, the entity on the date of transfer exceeds the book value of the assets as on
the date referred to in sub-clause (i), by fifteen per cent.

Explanation 7.— For the purposes of this clause,—

(@) no income shall be deemed to accrue or arise to a non-resident from transfer,
outside India, of any share of, or interest in, a company or an entity, registered or
incorporated outside India, referred to in theExplanation 5,—

(i) if such company or entity directly owns the assets situated in India and the
transferor (whether individually or along with its associated enterprises), at any
time in the twelve months preceding the date of transfer, neither holds the right of
management or control in relation to such company or entity, nor holds voting
power or share capital or interest exceeding five per cent of the total voting power
or total share capital or total interest, as the case may be, of such company or
entity; or

(it) if such company or entity indirectly owns the assets situated in India and the
transferor (whether individually or along with its associated enterprises), at any
time in the twelve months preceding the date of transfer, neither holds the right of
management or control in relation to such company or entity, nor holds any right in,
or in relation to, such company or entity which would entitle him to the right of
management or control in the company or entity that directly owns the assets
situated in India, nor holds such percentage of voting power or share capital or
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interest in such company or entity which results in holding of (either individually or
along with associated enterprises) a voting power or share capital or interest
exceeding five per cent of the total voting power or total share capital or total
interest, as the case may be, of the company or entity that directly owns the assets
situated in India;

(b) in a case where all the assets owned, directly or indirectly, by a company or, as
the case may be, an entity referred to in the Explanation 5, are not located in India,
the income of the non-resident transferor, from transfer outside India of a share of,
or interest in, such company or entity, deemed to accrue or arise in India under this
clause, shall be only such part of the income as is reasonably attributable to assets
located in India and determined in such manner as may be prescribed;

(c) "associated enterprise” shall have the meaning assigned to it in section 92A;]
(ii) income which falls under the head "Salaries"”, if it is earned in India.

Explanation.—For the removal of doubts, it is hereby declared that the income of the
nature referred to in this clause payable for—

(a) service rendered in India; and

(b) the rest period or leave period which is preceded and succeeded by services
rendered in India and forms part of the service contract of employment,

shall be regarded as income earned in India ;
+ Mode of computation.

48. The income chargeable under the head "Capital gains™ shall be computed, by
deducting from the full value of the consideration received or accruing as a result of
the transfer of the capital asset the following amounts, namely :—

(i) expenditure incurred wholly and exclusively in connection with such transfer;
(if) the cost of acquisition of the asset and the cost of any improvement thereto:

¥provided that in the case of an assessee, who is a non-resident, capital gains
arising from the transfer of a capital asset being shares in, or debentures of, an
Indian company shall be computed by converting the cost of acquisition,
expenditure incurred wholly and exclusively in connection with such transfer and
the full value of the consideration received or accruing as a result of the transfer of
the capital asset into the same foreign currency as was initially utilised in the
purchase of the shares or debentures, and the capital gains so computed in such
foreign currency shall be reconverted into Indian currency, so, however, that the
aforesaid manner of computation of capital gains shall be applicable in respect of
capital gains accruing or arising from every reinvestment thereafter in, and sale of,
shares in, or debentures of, an Indian company :

Provided further that where long-term capital gain arises from the transfer of a
long-term capital asset, other than capital gain arising to a non-resident from the
transfer of shares in, or debentures of, an Indian company referred to in the first
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proviso, the provisions of clause (ii) shall have effect as if for the words "cost of
acquisition” and "cost of any improvement”, the words "indexed cost of acquisition™
and "indexed cost of any improvement™ had respectively been substituted:

Provided also that nothing contained in the second proviso shall apply to the long-
term capital gain arising from the transfer of a long-term capital asset being bond or
debenture other than capital indexed bonds issued by the Government :

Following provisos shall be substituted for the existing third proviso to section
48 by the Finance Act, 2016, w.e.f. 1-4-2017 :

Provided also that nothing contained in the second proviso shall apply to the long-
term capital gain arising from the transfer of a long-term capital asset, being a bond
or debenture other than—

(@) capital indexed bonds issued by the Government; or

(b) Sovereign Gold Bond issued by the Reserve Bank of India under the Sovereign
Gold Bond Scheme, 2015:

Provided also that in case of an assessee being a non-resident, any gains arising on
account of appreciation of rupee against a foreign currency at the time of
redemption of rupee denominated bond of an Indian company subscribed by him,
shall be ignored for the purposes of computation of full value of consideration under
this section:

Provided also that where shares, debentures or warrants referred to in the proviso to
clause (iii) of section 47 are transferred under a gift or an irrevocable trust, the
market value on the date of such transfer shall be deemed to be the full value of
consideration received or accruing as a result of transfer for the purposes of this
section :

Provided also that no deduction shall be allowed in computing the income
chargeable under the head "Capital gains" in respect of any sum paid on account of
securities transaction tax under Chapter VII of the Finance (No. 2) Act, 2004.

s Agreement with foreign countries or specified territories.

90. (1) The Central Government may enter into an agreement with the Government
of any country outside India or specified territory outside India,—

(a) for the granting of relief in respect of—

(1) income on which have been paid both income-tax under this Act and income-tax
in that country or specified territory, as the case may be, or

(if) income-tax chargeable under this Act and under the corresponding law in force
in that country or specified territory, as the case may be, to promote mutual
economic relations, trade and investment, or

(b) for the avoidance of double taxation of income under this Act and under the
corresponding law in force in that country or specified territory, as the case may be,
or
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(c) for exchange of information for the prevention of evasion or avoidance of
income-tax chargeable under this Act or under the corresponding law in force in that
country or specified territory, as the case may be, or investigation of cases of such
evasion or avoidance, or

(d) for recovery of income-tax under this Act and under the corresponding law in
force in that country or specified territory, as the case may be,

and may, by notification in the Official Gazette, make such provisions as may be
necessary for implementing the agreement.

(2) Where the Central Government has entered into an agreement with the
Government of any country outside India or specified territory outside India, as the
case may be, under sub-section (1) for granting relief of tax, or as the case may be,
avoidance of double taxation, then, in relation to the assessee to whom such
agreement applies, the provisions of this Act shall apply to the extent they are more
beneficial to that assessee.

@[(ZA) Notwithstanding anything contained in sub-section (2), the provisions of
Chapter X-A of the Act shall apply to the assessee even if such provisions are not
beneficial to him.]

(3) Any term used but not defined in this Act or in the agreement referred to in sub-
section (1) shall, unless the context otherwise requires, and is not inconsistent with
the provisions of this Act or the agreement, have the same meaning as assigned to it
in the notification issued by the Central Government in the Official Gazette in this
behalf.

(4) An assessee, not being a resident, to whom an agreement referred to in sub-
section (1) applies, shall not be entitled to claim any relief under such agreement
unless a certificate® of his being a resident in any country outside India or specified
territory outside India, as the case may be, is obtained by him from the Government
of that country or specified territory.

(5) The assessee referred to in sub-section (4) shall also provide such other
documents and information, as may be prescribed®.

Explanation 1.—For the removal of doubts, it is hereby declared that the charge of
tax in respect of a foreign company at a rate higher than the rate at which a domestic
company is chargeable, shall not be regarded as less favourable charge or levy of tax
in respect of such foreign company.

Explanation 2.—For the purposes of this section, "specified territory" means any
area outside India which may be notified as such by the Central Government.

Explanation 3.—For the removal of doubts, it is hereby declared that where any
term is used in any agreement entered into under sub-section (1) and not defined
under the said agreement or the Act, but is assigned a meaning to it in the
notification issued under sub-section (3) and the notification issued there under
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being in force, then, the meaning assigned to such term shall be deemed to have
effect from the date on which the said agreement came into force.

¢+ Definitions.
¢+ 115C. In this Chapter, unless the context otherwise requires,—

(a) "convertible foreign exchange” means foreign exchange which is for the time
being treated by the Reserve Bank of India as convertible foreign exchange for the
purposes of the Foreign Exchange Management Act, 1999 (42 of 1999), and any
rules made thereunder;

(b) "foreign exchange asset"” means any specified asset which the assessee has
acquired or purchased with, or subscribed to in, convertible foreign exchange;

(c) "investment income™ means any income derived other than dividends referred to
in section 115-0O from a foreign exchange asset;

(d) "long-term capital gains” means income chargeable under the head "Capital
gains” relating to a capital asset, being a foreign exchange asset which is not a short-
term capital asset;

(e) "non-resident Indian™ means an individual, being a citizen of India or a person of
Indian origin who is not a "resident".

Explanation.—A person shall be deemed to be of Indian origin if he, or either of his
parents or any of his grand-parents, was born in undivided India;

(f) "specified asset” means any of the following assets, namely :—
(i) shares in an Indian company;

(ii) debentures issued by an Indian company which is not a private company as
defined in the Companies Act, 1956 (1 of 1956);

(iii) deposits with an Indian company which is not a private company as defined in
the Companies Act, 1956 (1 of 1956);

(iv) any security of the Central Government as defined in clause (2) of section 2 of
the Public Debt Act, 1944 (18 of 1944);

(v) such other assets as the Central Government may specify in this behalf by
notification in the Official Gazette.

¢+ Special provision for computation of total income of non-residents.

115D. (1) No deduction in respect of any expenditure or allowance shall be allowed
under any provision of this Act in computing the investment income of a non-resident
Indian.

(2) Where in the case of an assessee, being a non-resident Indian,—

(a) the gross total income consists only of investment income or income by way of long-
term capital gains or both, no deduction shall be allowed to the assessee under Chapter
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VI-A and nothing contained in the provisions of the second proviso to section 48 shall
apply to income chargeable under the head "Capital gains™;

(b) the gross total income includes any income referred to in clause (a), the gross total
income shall be reduced by the amount of such income and the deductions under Chapter
VI-A shall be allowed as if the gross total income as so reduced were the gross total
income of the assessee.

+« Tax on investment income and long-term capital gains.
115E. Where the total income of an assessee, being a non-resident Indian, includes—

(a) any income from investment or income from long-term capital gains of an asset other
than a specified asset;

(b) income by way of long-term capital gains,
the tax payable by him shall be the aggregate of—

(i) the amount of income-tax calculated on the income in respect of investment income
referred to in clause (@), if any, included in the total income, at the rate of twenty per
cent;

(i) the amount of income-tax calculated on the income by way of long-term capital gains
referred to in clause (b), if any, included in the total income, at the rate of ten per cent;
and

(iii) the amount of income-tax with which he would have been chargeable had his total
income been reduced by the amount of income referred to in clauses (a) and (b).

% Capital gains on transfer of foreign exchange assets not to be charged in certain
cases.

115F. (1) Where, in the case of an assessee being a non-resident Indian, any long-
termcapital gains arise from the transfer of a foreign exchange asset (the asset so
transferred being hereafter in this section referred to as the original asset), and the
assessee has, within a period of six months after the date of such transfer, invested the
whole or any part of the net consideration in any specified asset, or in any savings
certificates referred to in clause (4B) of section 10 (such specified asset, or such savings
certificates being hereafter in this section referred to as the new asset), the capital gain
shall be dealt with in accordance with the following provisions of this section, that is to
say,—

(a) iIf the cost of the new asset is not less than the net consideration in respect of the
original asset, the whole of such capital gain shall not be charged under section 45;

(b) if the cost of the new asset is less than the net consideration in respect of the original
asset, so much of the capital gain as bears to the whole of the capital gain the same
proportion as the cost of acquisition of the new asset bears to the net consideration shall
not be charged under section 45.

Explanation.—For the purposes of this sub-section,—

>
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(i) "cost", in relation to any new asset, being a deposit referred to in sub-clause (iii), or
specified under sub-clause (v), of clause (f) of section 115C, means the amount of such
deposit;

(i) "net consideration”, in relation to the transfer of the original asset, means the full
value of the consideration received or accruing as a result of the transfer of such asset as
reduced by any expenditure incurred wholly and exclusively in connection with such
transfer.

(2) Where the new asset is transferred or converted (otherwise than by transfer) into
money, within a period of three years from the date of its acquisition, the amount of
capital gain arising from the transfer of the original asset not charged under section 45 on
the basis of the cost of such new asset as provided in clause (a) or, as the case may be,
clause (b), of sub-section (1) shall be deemed to be income chargeable under the head
"Capital gains" relating to capital assets other than short-term capital assets of the
previous year in which the new asset is transferred or converted (otherwise than by
transfer) into money.

s Return of income not to be filed in certain cases.

115G. It shall not be necessary for a non-resident Indian to furnish under sub-section (1)
of section 139 a return of his income if—

(a) his total income in respect of which he is assessable under this Act during the
previous year consisted only of investment income or income by way of long-term capital
gains or both; and

(b) the tax deductible at source under the provisions of Chapter XVII-B has been
deducted from such income.

Benefit under Chapter to be available in certain cases even after the assessee
becomes resident.

115H. Where a person, who is a non-resident Indian in any previous year, becomes
assessable as resident in India in respect of the total income of any subsequent year, he
may furnish to the Assessing Officer a declaration in writing along with his return of
income® under section 139 for the assessment year for which he is so assessable, to the
effect that the provisions of this Chapter shall continue to apply to him in relation to the
investment income derived from any foreign exchange asset being an asset of the nature
referred to in sub-clause (ii) or sub-clause (iii) or sub-clause (iv) or sub-clause (v) of
clause (f) of section 115C; and if he does so, the provisions of this Chapter shall continue
to apply to him in relation to such income for that assessment year and for every
subsequent assessment year until the transfer or conversion (otherwise than by transfer)
into money of such assets.

s Chapter not to apply if the assessee so chooses.

115-1. A non-resident Indian may elect not to be governed by the provisions of this
Chapter for any assessment year by furnishing his return of income for that assessment
year under section 139 declaring therein that the provisions of this Chapter shall not

X/
o0
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apply to him for that assessment year and if he does so, the provisions of this Chapter
shall not apply to him for that assessment year and his total income for that assessment
year shall be computed and tax on such total income shall be charged in accordance with
the other provisions of this Act.

s Who may be regarded as agent.

163. (1) For the purposes of this Act, "agent"”, in relation to a non-resident, includes any
person in India—

(a) who is employed by or on behalf of the non-resident; or
(b) who has any business connection with the non-resident; or

(c) from or through whom the non-resident is in receipt of any income, whether directly
or indirectly; or

(d) who is the trustee of the non-resident;

and includes also any other person who, whether a resident or non-resident, has acquired
by means of a transfer, a capital asset in India:

Provided that a broker in India who, in respect of any transactions, does not deal directly
with or on behalf of a non-resident principal but deals with or through a non-resident
broker shall not be deemed to be an agent under this section in respect of such
transactions, if the following conditions are fulfilled, namely:—

(i) the transactions are carried on in the ordinary course of business through the first-
mentioned broker; and

(i1) the non-resident broker is carrying on such transactions in the ordinary course of his
business and not as a principal.

Explanation.—For the purposes of this sub-section, the expression "business connection™
shall have the meaning assigned to it in Explanation 2 to clause (i) of sub-section (1)
of section 9 of this Act.

(2) No person shall be treated as the agent of a non-resident unless he has had an
opportunity of being heard by the Assessing Officer as to his liability to be treated as
such.

% Recovery of tax in respect of non-resident from his assets.

173. Without prejudice to the provisions of sub-section (1) of section 161 or of section
167, where the person entitled to the income referred to in clause (i) of sub-section (1)
of section 9 is a non-resident, the tax chargeable thereon, whether in his name or in the
name of his agent who is liable as a representative assessee, may be recovered by
deduction under any of the provisions of Chapter XVII-B and any arrears of tax may be
recovered also in accordance with the provisions of this Act from any assets of the non-
resident which are, or may at any time come, within India.

«» Other sums.
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195. (1) “Any person responsible for paying to a non-resident, not being a company, or
to a foreign company, any interest (not being interest referred to in section
194LB or section 194LC) or section 194LD or any other sum chargeable under the
provisions of this Act (not being income chargeable under the head "Salaries™) shall, at
the time of credit of such income to the account of the payee or at the time of payment
thereof in cash or by the issue of a cheque or draft or by any other mode, whichever is
earlier, deduct income-tax thereon at the rates in force :

Provided that in the case of interest payable by the Government or a public sector bank
within the meaning of clause (23D) of section 10 or a public financial institution within
the meaning of that clause, deduction of tax shall be made only at the time of payment
thereof in cash or by the issue of a cheque or draft or by any other mode :

Provided further that no such deduction shall be made in respect of any dividends
referred to in section 115-0O.

Explanation 1.—For the purposes of this section, where any interest or other sum as
aforesaid is credited to any account, whether called "Interest payable account” or
"Suspense account” or by any other name, in the books of account of the person liable to
pay such income, such crediting shall be deemed to be credit of such income to the
account of the payee and the provisions of this section shall apply accordingly.

Explanation 2.—For the removal of doubts, it is hereby clarified that the obligation to
comply with sub-section (1) and to make deduction thereunder applies and shall be
deemed to have always applied and extends and shall be deemed to have always extended
to all persons, resident or non-resident, whether or not the non-resident person has—

(i) a residence or place of business or business connection in India; or
(i) any other presence in any manner whatsoever in India.

(2) Where the person responsible for paying any such sum chargeable under this Act
(other than salary) to a non-resident considers that the whole of such sum would not be
income chargeable in the case of the recipient, he may make an application to the
Assessing Officer to determine, by general or special order, the appropriate proportion of
such sum so chargeable, and upon such determination, tax shall be deducted under sub-
section (1) only on that proportion of the sum which is so chargeable.

(3) Subject to rules* made under sub-section (5), any person entitled to receive any
interest or other sum on which income-tax has to be deducted under sub-section (1) may
make an application in the prescribed form to the Assessing Officer for the grant of a
certificate authorising him to receive such interest or other sum without deduction of tax
under that sub-section, and where any such certificate is granted, every person
responsible for paying such interest or other sum to the person to whom such certificate is
granted shall, so long as the certificate is in force, make payment of such interest or other
sum without deducting tax thereon under sub-section (1).
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(4) A certificate granted under sub-section (3) shall remain in force till the expiry of the
period specified therein or, if it is cancelled by the Assessing Officer before the expiry of
such period, till such cancellation.

(5) The Board may, having regard to the convenience of assessees and the interests of
revenue, by notification in the Official Gazette, make rules specifying the cases in which,
and the circumstances under which, an application may be made for the grant of a
certificate under sub-section (3) and the conditions subject to which such certificate may
be granted and providing for all other matters connected therewith.

%5[(6) The person responsible for paying to a non-resident, not being a company, or to a
foreign company, any sum, whether or not chargeable under the provisions of this Act,
shall furnish the information relating to payment of such sum, in such form and manner,
as may be prescribed.*]

(7) Notwithstanding anything contained in sub-section (1) and sub-section (2), the Board
may, by notification in the Official Gazette, specify a class of persons or cases, where the
person responsible for paying to a non-resident, not being a company, or to a foreign
company, any sum, whether or not chargeable under the provisions of this Act, shall
make an application to the Assessing Officer to determine, by general or special order,
the appropriate proportion of sum chargeable, and upon such determination, tax shall be
deducted under sub-section (1) on that proportion of the sum which is so chargeable.

+« [Furnishing of information for payment to a non-resident, not being a company, or
to a foreign company.
37BB . (1) The person responsible for paying to a non-resident, not being a company, or
to a foreign company, any sum chargeable under the provisions of the Act, shall furnish
the following, namely:—

(i) the information in Part A of Form No.15CA, if the amount of payment or the aggregate of
such payments, as the case may be, made during the financial year does not exceed five
lakh rupees;

(if) for payments other than the payments referred in clause (i), the information,—
(@) in Part B of Form No.15CA after obtaining,—
(I) a certificate from the Assessing Officer under section 197; or
(I1) an order from the Assessing Officer under sub-section (2) or sub-section
(3) of section 195;
(b) in Part C of Form No.15CA after obtaining a certificate in Form No. 15CB from
an accountant as defined in the Explanation below sub-section (2) of section 288.

(2) The person responsible for paying to a non-resident, not being a company, or to a
foreign company, any sum which is not chargeable under the provisions of the Act, shall
furnish the information in Part D of Form No.15CA.

(3) Notwithstanding anything contained in sub-rule (2), no information is required to
be furnished for any sum which is not chargeable under the provisions of the Act, if,—
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(i) the remittance is made by an individual and it does not require prior approval of Reserve
Bank of India as per the provisions of section 5 of the Foreign Exchange Management Act,
1999 (42 of 1999) read with Schedule Il to the Foreign Exchange (Current Account
Transaction) Rules, 2000; or

(if) the remittance is of the nature specified in column (3) of the specified list below:

SPECIFIED LIST

SI. No. | Purpose code as per RBI Nature of payment
(1) ) ©)
1 S0001 Indian investment abroad - in equity capital (shares)
2 S0002 Indian investment abroad - in debt securities
3 S0003 Indian investment abroad - in branches and wholly owned subsidiaries
5 S0005 Indian investment abroad - in real estate
6 S0011 Loans extended to Non-Residents
7 S0101 Advance payment against imports
8 S0102 Payment towards imports - settlement of invoice

% Requirement to furnish Permanent Account Number.

206AA. (1) Notwithstanding anything contained in any other provisions of this Act, any
person entitled to receive any sum or income or amount, on which tax is deductible under
Chapter XVIIB (hereafter referred to as deductee) shall furnish his Permanent Account
Number to the person responsible for deducting such tax (hereafter referred to as
deductor), failing which tax shall be deducted at the higher of the following rates,
namely:—

(i) at the rate specified in the relevant provision of this Act; or
(ii) at the rate or rates in force; or ( Section 2(37A)) of Act)
(iii) at the rate of twenty per cent.

(2) No declaration under sub-section (1) or sub-section (1A) or sub-section (1C)
of section 197A shall be valid unless the person furnishes his Permanent Account
Number in such declaration.

(3) In case any declaration becomes invalid under sub-section (2), the deductor shall
deduct the tax at source in accordance with the provisions of sub-section (1).

(4) No certificate under section 197 shall be granted unless the application made under
that section contains the Permanent Account Number of the applicant.
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(5) The deductee shall furnish his Permanent Account Number to the deductor and both
shall indicate the same in all the correspondence, bills, vouchers and other documents
which are sent to each other.

(6) Where the Permanent Account Number provided to the deductor is invalid or does not
belong to the deductee, it shall be deemed that the deductee has not furnished his
Permanent Account Number to the deductor and the provisions of sub-section (1) shall

apply accordingly.
(7) The provisions of this section shall not apply to a non-resident, not being a

.l

company, or to a foreign company, in respect of—
(i) payment of interest on long-term bonds as referred to in section 194L.C; and

(i) any other payment subject to such conditions as may be prescribed.]

% INCOME EXEMPTED :

Sr | Section Particulars Income

no

1 10(4)(ii) Interest on money standing to the credit in a | [nterest income
Non-resident (External) account in India. fully exempted

2 | 10(15)(iv)(fa) Interest payable by scheduled bank on deposits | [nterest Income
in foreign currency where acceptance of such | f,11v exempted
deposit by the bank is duly approved by RBI y P

3 | 10(15)(viii) Interest on deposit made on or after 01.04.2005 | |nterest Income
in an offshore Banking Unit referred to in fully exempted
Section 2(u) of the Special Economic Zones
Act, 2005

4 | 115F Long-term capital gain arising from transfer of Capital Gain
specified foreign exchange assets shall be
exempt from tax if net consideration is invested
within six months after date of transfer in any
specified asset or deposited in notified saving
certificates (Subject to certain conditions).

5 |10(38 Capital Gain on
Long-term capital gains arising from transfer of | |_jsted security
equity shares or units of equity oriented fund or exempted
a unit of business trust is exempt from tax if
such transaction is chargeable to securities
transaction tax.

With effect from assessment year 2016-17, the
exemption shall also be available for an income
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arising from transfer of any units of a business
trust which were acquired in consideration of a
transfer referred to in Section 47(xvii) and in
respect of which security transaction tax has
been paid
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